
  
 

EMPLOYMENT LAW UPDATE FEBRUARY 2016 

Monitoring employee’s personal messages on work-rel ated messaging account did not breach the right 
to privacy 

In the recent case of Barbulescu v Romania, the European Court of Human Rights considered whether an 
employee’s right to privacy had been breached when his employer monitored his personal communications at 
work. 

Under article 8 of the European Convention on Human Rights, “everyone has a right to respect for his private 
and family life, his home and his correspondence.” Mr Barbulescu worked as an engineer for a heating 
company.  At his employer’s request, he set up a Yahoo Messenger account to deal with client enquiries.  In July 
2007, the employer informed Mr Barbulescu that it has been monitoring his Yahoo Messenger communications 
over the course of the week.  The employer considered that Mr Barbulescu had used his Yahoo Messenger 
account for personal purposes in contravention of the employer’s IT policy, which strictly prohibited any personal 
use of the company’s computers, internet or telephones. 

When Mr Barbulescu argued that he had only used the account for professional purposes, the employer 
produced a 45 page transcript of his Messenger communications during that week, which included messages he 
had exchanged with his brother and fiancée. The messages contained intimate personal details about his health 
and sex life.  Mr Barbulescu was disciplined and dismissed for unauthorised personal use of the internet. 

Mr Barbulescu brought an action in the Romanian courts challenging his dismissal.  This failed, as the court held 
that the employer was entitled to check that work was being doing properly and Mr Barbulescu had been given 
adequate notice, both of the rule against personal use of company resources and the fact that monitoring would 
be undertaken. Mr Barbulescu then pursued a claim against the Romanian government in the ECHR, arguing 
that the Romanian courts should have excluded all evidence of his personal communications from the 
proceedings, on the grounds that it infringed his right to privacy and correspondence under Article 8. 

The ECHR confirmed that telephone conversations, emails and internet use at work are covered by Article 8 and 
in the absence of a warning to the contrary, employees have a reasonable expectation as to the privacy of 
telephone calls, emails and internet use. However, in this case, the personal use of telephones and email at 
work was strictly forbidden.  

Although Article 8 had been engaged, the interference with that right had been proportionate in the 
circumstances.  The court had struck a fair balance between Mr Barbulescu’s right to respect for his private life 
and correspondence and his employer’s interests. It was not unreasonable for an employer to want to verify that 
employees were working during working hours and the courts had been entitled to look at evidence of Mr 
Barbulescu’s personal communications when deciding whether his dismissal was justified.  Mr Barbulescu’s 
case was dismissed.   

This case attracted a lot of attention in the UK and reports in the media may have given employers the 
impression that they have been given the go ahead to read employees’ personal emails.  However, one of the 
key reasons for the ECHR’s decision was the fact that Mr Barbulescu had been given a clear warning that he 
was not permitted to send private messages using his work computer and knew that his communications may be 
monitored.  Furthermore, employers should be aware that the Data Protection Act 1998 places additional 
limitations on employers’ rights to monitor employees’ personal communications in the UK. 

National Living Wage / National Minimum Wage 

The National Minimum Wage (Amendment) Regulations 2016 will come into force on 1 April 2016. 

The new minimum wages will be: 

• Age 25+ - £7.20 p/h (National Living Wage) 

• Age 21-25 - £6.70 p/h 



• Age 18-21 - £5.30 p/h 

• Age <18 - £3.87 p/h 

• Apprentices aged under 19, or aged 19+ and in the first year of their apprenticeship - £3.30 p/h 

The financial penalty payable by employers who underpay the NNW will increase from 100% of the 
underpayment due to each worker to 200%. This is in addition to the payment of unpaid wages due to the 
workers. 

Apprenticeship levy  

The Government has published draft legislation introducing the apprenticeship levy, which is expected to come 
into force in April 2017. 
 
The levy is on UK employers and will be used to fund new apprenticeships.  The levy will be charged at the rate 
of 0.5% of an employer’s total gross pay bill.  Employers will receive an allowance of £15,000 to offset against 
their levy payment, which effectively means that the levy will only be payable by employers with a payroll of £3 
million or more. 
 
Reaction to the new levy from the business community has so far not been positive, with many employers seeing 
it as a new payroll tax. 
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